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1 See, e.g., Cornelius v. NAACP Legal Def. & Ed. Fund, Inc., 473 U.S. 788, 799 (1985) (holding that nonprofits soliciting funds through the Combined Federal Campaign is protected speech); NAACP v. Claiborne Hardware Co., 458 U. S. 886, 932-34 (1982) (holding that advocating for change through lawful conduct, such as speeches, boycotts, marches, and threats of social ostracism, is protected under the First Amendment).
2 In January 2001, President Bush created the White House Office of Faith-Based and Community Initiatives. Exec. Order No. 13,199, 66 Fed. Reg. 8499 (Jan. 29, 2001 ), available at http://www.whitehouse.gov/news/releases/2001/01/20010129-2.html.
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[Vol. 9:315 ple, takes great pains to ensure that religious organizations can partner with government to provide services without having to sacrifice their First Amendment-protected religious activities. 3 Unfortunately, the First Amendment activities of other parts of the nonprofit sector have not been similarly protected. 4 The granddaddy of proposals to restrict the advocacy rights of nonprofits was first considered by Congress in 1995. Known as the Istook Amendment, this proposal would have severely curtailed the ability of nonprofits to obtain federal grants if they engaged in lobbying or a broad array of advocacy activities.
5 This proposal was kicked around Congress over the course of 1995, and largely due to a sustained effort by the nonprofit sector, it never passed. However, it put a chill in the air, and some aspects of it were visited upon particular sectors of the nonprofit world.
In 1996, a set of binding restrictions was imposed on nonprofit organizations that receive federal funding to provide legal assistance to low-income clients from the federal Legal Services Corporation (LSC).
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Many of these community-based organizations received only part of their funding from the federal government; they received city and state funding, money from private donors, and money from private foundations. By 1996, the activities of some legal services organizations had become a bête noire for the right, which was engaged in a large effort to eliminate the LSC altogether. tain documented immigrants; 10 and from lobbying. 11 Congress also took the step of restricting not only the expenditure of federal funds, but also the expenditure of all state, local, and private money that these entities received.
12 At the time, this was unheardof for federally funded nonprofits.
The Brennan Center has litigated against these restrictions for the last decade. During the first phase of litigation in Legal Servs. Corp. v. Velazquez, the Supreme Court struck down one restriction on the use of federal funding. 13 This restriction prohibited lawyers from challenging the constitutionality of welfare laws in the course of representing their clients.
14 Over the last several years, we have focused on litigation challenging the application of the restrictions to the non-federal or "private" money possessed by LSC grantees. Congress enacted a blanket restriction prohibiting LSC-funded nonprofits from spending private money on activities that Congress has restricted. However, faced with a court ruling that such a sweeping restriction on private funds violates the First Amendment, LSC issued a regulation that theoretically provides an opportunity for nonprofits receiving LSC funds to spend their private money free of these substantive restrictions. 15 The LSC regulation permits organizations to spend private money on restricted activities, but only if they set up a separate organization in a separate physical facility and hire separate staff. 16 The government thought that this regulation might save the constitutionality of the restriction, but in practice, no organization in the country has been able to comply with it.
Several years ago, on behalf of three legal services organizations, we challenged the separate-facilities requirement. In December 2004, Judge Frederic Block of the Eastern District of New York issued a preliminary injunction barring LSC from enforcing this requirement against the three programs because it unduly burdened their First Amendment rights. 17 He ruled that this requirement was so burdensome that it was next to impossible for the 10 § 504(a)(11), 110 Stat. at 1321-54-1321-55. 11 § 504(a)(2)- (6) 18 The case is now before the Second Circuit and we are awaiting a decision. 19 The separatefacilities restriction is of tremendous concern to the nonprofit community at large, and organizations such as Independent Sector and the Council on Foundations have taken a great interest in this case, for which we are grateful. They understand that if this model was imposed on the rest of the nonprofit sector, it would be disastrous. Imagine a museum that got National Endowment for the Arts funding for one show having to open a separate building to show work from a private donor. For this reason, we have had a lot of participation from the nonprofit sector on this case, including an amicus brief filed on behalf of more than one hundred nonprofit organizations.
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Another restriction, passed in 2003, attaches to funding that the government provides for international AIDS prevention and care. This restriction is part of the United States Leadership Against HIV/AIDS, Tuberculosis, and Malaria Act, 21 which carries out President Bush's five-year plan to fight AIDS around the world, particularly in the developing world and sub-Saharan Africa. The approach taken by the Act is generally very solicitous of the publicprivate partnerships. Most of the money that the U.S. is giving to the fight against HIV/AIDS goes to private partners who work with government to provide services around the world. In some respects, the Act is also quite protective of the speech rights of those private partners. For example, one of the Act's priorities is promoting the effective use of condoms, but the Act also provides that grantees are not required to endorse condom use, protecting religious organizations that might oppose condom use from being required to take a position in favor of it in order to receive money. 22 However, in another section, the Act severely restricts the speech rights of recipients by requiring that they adopt a policy "explicitly opposing prostitution and sex trafficking."
23 Any nonprofit seeking funding must certify that it has such a policy, although the government has not specifically defined what it means to oppose prostitution. 24 The government has said that recipients' privately funded work must also be sufficiently opposed to prostitution.
While many of the affected groups do not consider themselves pro-prostitution, they do engage in outreach to sex workers as a major part of their efforts to combat HIV/AIDS. This restriction flouts one of the major lessons learned during the last two decades of the HIV crisis: You cannot reach out to people with public health messages while at the same time judging or condemning their behavior. You must engage them; try to earn their trust; and try to convince them to take steps to protect themselves and be conscious of the spread of HIV. Under these restrictions, organizations are forced to judge the very people to whom they are reaching out. They are also told not to engage in "pro-prostitution" activities without being told what activities these are. Even if organizations certify that they have the required policy, they have to live with the possibility that, one day, something they have done will be considered to be pro-prostitution. Interestingly, the Justice Department initially told USAID (United States Agency for International Development) and the Department of Health and Human Services-the primary agencies that give out this money-not to enforce this restriction, which extends to the privately funded speech of recipient organizations. Unfortunately, that opinion was withdrawn in June 2005, and the agency began enforcing the restriction.
Over the past summer, the Brennan Center was involved in filing two cases to challenge this restriction. One case was filed in federal district court for the District of Columbia by DKT International, an organization that distributes condoms to the developing world. 25 This organization refused to certify that it had an "antiprostitution" policy and was therefore denied a contract for federal aid. 26 The second case was filed here in New York on behalf of The Open Society Institute and its affiliate the Alliance for Open Soci- The court enjoined enforcement of the policy because it was not narrowly tailored to a compelling government interest under strict scrutiny and was a content-based restriction on speech. Id. at 14, 18.
26 Id. at 9-10.
ety International. 27 In both of those cases, our first argument is that the government cannot condition federal funding on an organization's agreement with a particular ideological view. Our second argument is that the government cannot impose an entitywide restriction that allows no opportunity for privately funded speech.
Before Congress now is a proposal to restrict the activities of groups that receive funding for affordable housing work as part of the Federal Housing Finance Reform Act. 28 This bill would create an affordable housing fund to support the creation of new housing for low-income and extremely low-income families. The House version of the bill makes ineligible any organization that engages in voter registration, voter identification, "get out the vote" activities, or lobbying a year prior to or during the grant cycle. In an especially chilling provision, the bill also makes an organization ineligible if any organization with which it is affiliated engages in any of these activities. "Affiliation" is defined as having overlapping board members; sharing physical space; employees; supplies; or internet services. If two organizations shared a fax machine, they would be considered affiliated. Many believe that this provision is aimed at ACORN (Association of Community Organizations for Reform Now), a community organizing group that engages in many of these activities. This proposal passed the House in 2005, but we are hopeful that it will not pass the Senate, especially if we all commit to working on this issue this year.
